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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 2, Dhubri. 

Tuesday, the 28thday of May, 2019 

Title Suit No. 461 of 2011 

       Ajgar Ali 
         ………….……Plaintiff. 
 

        -Versus- 
 

       Md. Wahab Ali 
     ....…………Defendant. 

State of Assam, 

 represented by Collector, Dhubri 

.…………ProformaDefendant. 
 

 This suit/ case coming on for final hearing on 14.05.2019 in presence of  

Mr. Abdul Karim & Others....………………………….…..….…Advocate/Pleader for Plaintiff. 

Mr. Majahar Ali& Others.......……..……..…………..……Advocate/Pleader for Defendant. 

and having stood for consideration to this day, the Court delivered the following 
Judgement. 

J U D G M E N T 

1. This is a suit for declaration of title, correction of deed, correction of records 

and permanent injunction and khas possession. 
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Plaintiff’s Case 

2. As per the pleadings made by the plaintiff, defendant agreed to sell land 

measuring 1B-2K-10L from Dag No.1003 and 1B-2K-0L from Dag No.845 total 

land being 2B-4K-10L at a consideration of Rs. 95,000/- (Rupees Ninety Five 

Thousand) by preparing a ghoruwa baina-patradated 10.01.2008. Defendant 

has made a part payment of Rs. 25,000/- (Rupees Twenty Five Thousand). 

Defendant has executed two separate sale deeds for the said purpose i.e. 

Sale Deed No. 591/2008 and Sale Deed No. 237/2008. Sale deed 

No.591/2008 was executed for 1B-0K-2½L from Dag No.845/98, Patta No.356 

of village-Alomganj Pt-VI. Accordingly Plaintiff took delivery of possession and 

thereafter his name was recorded in the land holding certificate issued by 

Assistant Settlement Officer vide his certificate No.DBC(S)2/2008/1096 dated 

23.09.2008. Said certificate also contains Dag No.1003/97 as mentioned in 

Baina-Nama.Sale Deed no. 237/2008 dated 11.02.2008 was executed for 1B-

0K-2½L from Dag No. 838(Old)/906(New), Patta No.178. But the sale deed 

no. 237/2008 does not contain Dag No.1003 as agreed upon by the plaintiff in 

the agreement for sale or ghoruwa baina-patra.Plaintiff has alleged thatsince 

the land covered by dag No. 1003 is valuable than other dags, therefore 

defendant has wilfully and fraudulently inserted a wrong Dag No. instead of 

Dag No. 1003 in Sale Deed No. 237/2008 for depriving the plaintiff from 

owning Dag No. 1003. Further the plaintiff has stated that defendant has 

agreed to sell total land measuring 2B-4K-10L but the two sale deeds contains 

total land measuring 2B-0K-5L each deed containing land measuring 1B-0K-

2½L.Although the Dag No. in Deed No.237/2008 is different from the Dag No. 

mentioned inghoruwa baina-patra but the plaintiff was given possession in 

Dag No.1003. Even the Land holding certificate also contains Dag 1003. 

Defendant has dispossessed the plaintiff from Dag No. 1003 by taking 

advantage of the fact that a wrong Dag has been mentioned in Sale Deed No. 

237/2008. Hence plaintiff has filed this suit for correction of sale deed No. 

237/2008 and a declaration that he has right, title and interest over Schedule 

B land along with other reliefs. 
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Defendant case  

3. Defendant in his written statement has admitted that he sold land measuring 

1B-0K-2½L to the plaintiff, but he never proposed to sell total land measuring 

2B-4K-10L to the plaintiff. Defendant has also admitted the execution of Sale 

Deed No. 237/2008 and Sale Deed No. 591/2008. It is averred by the 

defendant that he agreed to sell land measuring 1B-0K-2½L from Dag 

No.845/98 of Patta No.356.But at the time of executing deed no.237 the 

schedule of land was mistakenly shown as 1B-0K-2½L land of Patta No.178, 

Dag No.906 and 903 which does not belong to the defendant. As a result of 

which delivery of possession could not be given to the plaintiff. Thereafter it 

was decided after an amicable settlement that in lieu of Sale Deed No. 237 of 

2008 defendant would execute Sale Deed No. 591 for same land measuring 

1B-0K-2½L covered by Patta No.356, Dag No.845/98 which is recorded in the 

name of the defendant. After Sale Deed No. 591 was executed, delivery of 

possession of the said land was given to the plaintiff. It was agreed between 

the parties that Sale Deed no.237 shall be treated as void as the land 

mentioned therein did not belong to the defendant and on good faith the said 

deed was not cancelled by the parties. Therefore plaintiff cannot claim the 

land of such Dags which was mistakenly inserted in the deed no.237.The land 

mentioned in the deed no.237 does not belong to the defendant and as such 

no question of dispossessing the plaintiff therefrom can arise. The plaintiff 

never possessed the land as mentioned in the deed no.237. Hence, he has 

prayed for dismissal of the suit. 

Issues 

4. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the suit is maintainable in its present form? 

(ii) Whether there is cause of action? 

(iii) Whether the suit is bad for non-joinder of necessary parties? 

(iv) Whether the suit is barred by law of the limitation? 
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(v) Whether the Dag and Patta No. was inserted collusively in deed 

no.237/2008? 

(vi) Whether the plaintiff has right, title and interest in schedule-B land? 

(vii) Whether plaintiff is entitled to the decree as prayed for? 

(viii) To what other relief/reliefs the parties are entitled to? 

Peremptory Hearing 

5. At the time of peremptory hearing plaintiff side adduced the evidence of eight 

(8) witness viz. Shri Ajgar Ali as PW-1,Shri Sukur Ali as PW-2, Smti. Hazera 

Khatun as PW-3, Shri Nabir Ali as PW-4, Shri Bagu Sk as PW-5, Shri Monsur Ali 

Sk.as PW-6, Shri Eusuf Ali as PW-7 and Shri Dulal Chandra Das as PW-8 and 

also exhibited few documents. The defendant could manage to cross-examine 

only PW-1, PW-2 and PW-7. 

6. The defendant side adduced the evidence of Shri Abdul Wahab as DW-1, 

Abdul Hashem Paramanik as DW-2,Shri Abdul Jalil Bepari as DW-3 and Shri 

Kashem Ali as DW-4and also adduced some documents. The evidence-in-chief 

of DW-3 and DW-4 was expunged as defendant failed to bring them on the 

date of cross-examination.  

7. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the arguments advanced by learned counsel for the 

Plaintiff and Defendant. Now let me examine the evidence and other 

materials available on the case records to decide the case at hand. 

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether the suit is maintainable in present form? 

8. The defendant has contended that the suit is not maintainable but did not 

adduce any concrete evidence in support or the same.However during 

arguments Defendant has argued that Plaintiff has not properly valued the 

suit. The substantial relief in the suit is declaration and the other reliefs 

claimed are consequential thereto, hence the suit shall be governed by 

Section 7(iv)(c) of The Court Fees Act, 1870 and option of valuing the reliefs 

rests with the plaintiff. I do not see any grounds for holding the suit to be not 
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maintainable as the suit has been filedwith proper court fees and within the 

territorial jurisdiction of this Court. The plaint is filed in duplicate and 

pleadings are verified at the foot.  

Accordingly, this issue is decided in affirmative and in favour of the plaintiff. 

Issue No. (ii): Whether there is cause of action for the suit? 

9. Plaintiff has filed this suit stating that defendant has agreed to sell land 

measuring 2B-4K-10L from Dag No. 1003 and Dag No. 845 as per ghorua 

baina-patra. Accordingly he executed two sale deeds vide no. 237/2008 and 

Sale Deed No. 591/2008 and Plaintiff took possession over the land covered 

by dag No. 1003 and 845. Sale deed No.591/2008 was executed for 1B-0K-

2½L from Dag No.845/98, Patta No.356. However, Sale Deed no. 237/2008 

dated 11.02.2008 was executed for 1B-0K-2½L from Dag No. 

838(Old)/906(New), Patta No.178. Plaintiff has alleged that defendant has 

wilfully and fraudulently mentioned a wrong dag in Sale Deed no. 237/2008 

to deprive the plaintiff from Dag No. 1003. On the other hand defendant has 

stated that he agreed to sell land measuring 1B-0K-2½L from Dag No.845/98 

of Patta No.356.But at the time of executing deed no.237 the schedule of 

land was mistakenly shown as 1B-0K-2½L land of Patta No.178, Dag No.906 

and 903 which does not belong to the defendant. In lieu of Sale Deed No. 

237 of 2008 defendant executed Sale Deed No. 591 for same land measuring 

1B-0K-2½L covered by Patta No.356, Dag No.845/98 which is recorded in the 

name of the defendant and delivered the possession thereof to the plaintiff. 

After perusing the rival contention of both the parties, it appears that plaintiff 

claims right, title and interest over Schedule B land on the strength 

ofunregistered sale deed and execution of Sale Deed thereof. While the 

defendant has denied in his evidence-in-chief on affidavit that he sold any 

land from Dag No. 1003. The defendant has argued that plaintiff has failed to 

prove the exact date of his dispossession from Schedule B land therefore 

there is no cause of action. But a cause of action is bundle of facts affirmed 

by one party and denied by the other and such assertion.The rival contention 
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of the parties with respect to sale transaction of land covered by dag No. 

1003 has given rise to the cause of action and the same is the matter to be 

adjudicated upon. Hence, I am of the opinion that there is cause of action in 

the suit. 

Accordingly, this issue is decided in affirmative and in favour of the plaintiff. 

Issue No. (iii): Whether the suit is bad for non-joinder of necessary 

parties? 

10. The Hon’ble Supreme Court in Mumbai International Airport (P) Ltd. v. 

Regency Convention Centre & Hotels (P) Ltd. Reported in (2010) 7 SCC 417 

has held that:  

A “necessary party” is a person who ought to have been joined as a 

party and in whose absence no effective decree could be passed at all 

by the court. If a “necessary party” is not impleaded, the suit itself is 

liable to be dismissed.”  

11. The defendant pleads that suit is bad for non-joinder of necessary parties like 

pattadar of the land of Deed No. 237. Since the plaintiff has no claim against 

such pattadars therefore, such persons cannot be regarded as necessary 

parties to the suit. Moreover, the suit can be adjudicated and decided upon 

without making them as parties and accordingly it is decided that the suit is 

not bad for non-joinder of necessary parties. 

Hence, this issue is decided in negative and in favour of the plaintiff. 

Issue No. (iv): Whether the suit is barred by limitation? 

12. Plaintiff has filed this suit for declaration of title, correction of deed, correction 

of records and permanent injunction and khas possession. The Plaintiff avers 

that he has right, title and interest over the land covered by dag No. 1003 

and he was dispossessed therefrom by the defendant. Since the suit is for 

possession of the immovable property based on title therefore the suit shall 

be governed by Article 65 of The Indian Limitation Act, 1963. Plaintiff further 

stated that he was dispossessed from the land covered by Dag No. 1003 in 
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the 1st week of December 2010 and the suit was instituted on 01.10.2011. 

Therefore, it is seen that the suit has been filed within the period of limitation.  

Hence, this issue is decided in negative and in favour of the plaintiff. 

Issue No. (v): Whether the Dag and Patta no. was inserted 

collusively in deed no. 237/2008? 

13. Before I shall proceed to discuss the issue in its entirety, I find that the root 

of dispute arose from Exhibit-1. Therefore I find it pertinent to discuss its 

probative value before discussing the collusiveness on the part of defendant 

in executing Deed No. 237/2008.  

14. PW-1 has deposed that defendant has proposed to sell land measuring 1B-2K-

10L covered by Dag no. 1003 and land measuring 1B-2K-10L covered by Dag 

no. 845 as per agreement for sale /ghorua Baina-nama. Plaintiff got the land 

covered by Dag No. 845 vide deed no. 591/2008. In order to transfer the land 

covered by Dag No. 1003, defendant executed Deed No. 237/2008 but he 

mentioned a wrong Dag in the said deed fraudulently by taking advantage of 

plaintiff’s illiteracy.Whereas DW-1 has deposed that he proposed to sell land 

measuring 1B-0K-2 ½ L and executed a sale deed no. 237/2008. But the 

deed writer has mistakenly mentioned a wrong Dag No. as 845/98 and Patta 

No. as 356 of the land of which he is not the owner. He has further deposed 

he has never signed and executed any agreement for sale /ghorua Baina-

nama in favour of the plaintiff to sell land measuring 1B-2K-10L covered by 

Dag no. 1003 and land measuring 1B-2K-10L covered by Dag no. 845 as 

mentioned in Exhibit-1 or agreement for sale /ghorua Baina-nama. DW-1 has 

also stated that Exhibit-1(1) is not his signature as he puts his signature as 

Abdul Wahab and not Wahab Ali. During his cross-examination he has denied 

that he has executed Exhibit-1 and affixed his signature therein. 

15. Plaintiff, in order to prove his contentions has submitted agreement for sale 

/ghorua Baina-nama which is marked as Exhibit-1 and also submitted Sale 

Deed No.237/2008 which is marked as Exhibit-4.In Exhibit-1 it is mentioned 

that Wahab Ali agreed to sell land measuring 1B-2K-10L covered by Dag no. 

1003 along with other land. But in Exhibit-4, it is mentioned that Abdul 



Page 8 of 12 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 2, Dhubri 

Wahab Ali sold land measuring 1B-0K-2 ½ L covered by dag No. 838 

(Old)/906 (New) Patta No. 178. Thus it is seen that the name of the 

executant in Exhibit-1 differs from that in Exhibit-4. 

16. In order to prove that defendant has affixed his signature in Exhibit-1, PW-2  

Sukur Ali, S/O Plaintiff Azgar Ali has deposed in his additional evidence-in-

chief that Exhibit-1 bears the signature of the writer i.e. Monser Sk and the 

executant i.e. Wahab Ali and he can identify  the signature of Wahab Ali. On a 

careful comparison of signature of executant in Exhibit-1 with that of the 

signature affixed by defendant/DW-1 in his evidence-in-chief on affidavit, one 

could clearly make out that both the signatures are different. Though PW-2 

has deposed that he can identify the signature of defendant Wahab Ali but he 

being the son of plaintiff is an interested witness in this case therefore his 

evidence cannot be wholly reliable.  

17. Further, the learned Counsel for the defendant has argued that there is 

discrepancies in the date of execution of Exhibit-1 as in Exhibit-1 it is seen 

that it was written on 20.01.2008 and on the same date Rs. 25,000/- was 

paid in advance but in para 1 of the evidence-in-chief of PW-1, he has 

deposed that Wahab Ali proposed to sell the land at Rs. 95,000/-, and he 

agreed to purchase the same and an advance of Rs. 25,000/- was paid on 

10.01.2008. 

18. It is seen from the above discussion that after defendant has totally denied 

the execution of Exhibit-1, it was the duty of the plaintiff to prove the due 

execution of Exhibit-1, but plaintiff in my opinion has failed to discharge their 

burden of proving that Exhibit-1 bears the signature of defendant or that it 

was duly executed by him. Considering the above discussion and the 

submissions made by the learned counsel for the defendant, I am of the 

opinion that Exhibit-1 was not executed by the defendant and therefore 

exhibit-1 has no probative force.  

19. Now moving on the other part of discussion i.e. collusiveness on the part of 

defendant in executing Deed No. 237/2008, DW-1 has himself admitted that 

Sale Deed No. 237/2008 was executed by him by mentioning an incorrect Dag 
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No. of which he is not the owner. Therefore he has executed another Sale 

Deed vide No. 591/2008 for land measuring 1B-0K-2½L from Dag No.845/98, 

Patta No.356. As he is not the owner of the land covered by Dag no. 1003 

and therefore he cannot sell it or deliver its possession to the plaintiff. There 

is nothing on record that defendant has right, title and interest over the land 

covered by Dag No. 1003. Even plaintiff has failed to prove that same by 

producing relevant land documents showing that defendant has right, title 

and interest over the land covered by dag No. 1003. Hence, it is clear that 

defendant could not have sold the land covered by dag no. 1003 to the 

plaintiff. Moreover, plaintiff has failed to prove vide Exhibit-1 that, defendant 

proposed to sell land measuring 1B-2K-10L of Dag no. 1003. In light of the 

above discussion I am of the opinion that defendant has not wilfully and 

fraudulently inserted a wrong Dag No. instead of Dag No. 1003 in Sale Deed 

No. 237/2008 for depriving the plaintiff from owning Dag No. 1003. 

Accordingly, this issue is decided in negative and against the plaintiff.  

Issue No. (vi):Whether the plaintiff has right, title and interest in 

Schedule B land? 

20. According to the evidence led by PW-1, as per the terms of Exhibit-1, he 

purchased the Schedule B land from the plaintiff vide Sale Deed 237/2008 

(Exhibit-4) comprising of total land measuring 1B-2K-10L under Dag no. 1003. 

Thereafter Holding No. was issued in his name which contains Dag No. 1003.  

But DW-1 has admitted that he has mistakenly executed Sale Deed No. 

237/2008 by him by mentioning an incorrect Dag No. of which he is not the 

owner; and in lieu of Sale Deed 237/2008, he has executed another Sale 

Deed vide No. 591/2008 for land measuring 1B-0K-2½L from Dag No.845/98, 

Patta No.356. 

21. However, on perusal of Exhibit-4 it is seen that defendant has sold land 

measuring 1B-0K-2 ½ L covered by dag No. 838 (Old)/906 (New) Patta No. 

178. It is nowhere mentioned in Exhibit-4 that defendant has sold land 

measuring 1B-2K-10L under Dag no. 1003 in favour of the plaintiff.  
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22. Moreover, when defendant has stated that he is not the owner of land 

covered by dag No. 1003, it was the duty of the plaintiff to prove that 

defendant has or had saleable interest over land covered by Dag No. 1003 as 

shown in Schedule B of the plaint. 

23. Exhibit-1 is the very basis on which plaintiff claims his right, title and interest 

over the Schedule B land, but plaintiff could not prove that it was executed by 

Defendant. Plaintiff also relies on Exhibit-4, but it neither contains the area of 

land measuring 1B-2K-10L nor the Dag no. 1003 as shown in Schedule B of 

the plaint. Thus, the Land Holding Certificate vide Exhibit-2 whereby the 

name of plaintiff was recorded in land measuring 1B-2K-10L covered by Dag 

No. 1003 of village Alomganj Part-VI is improper and liable to be rectified. 

Thus, in light of the above discussion, I find that plaintiff has failed to prove 

his right, title an interest over Schedule B land. 

Accordingly, this issue is decided in negative and against the plaintiff.  

Issue No. (vii):Whether plaintiff is entitled to relief as prayed for? 

Issue No. (viii):To what reliefs, parties are entitled to? 

24. For the sake of brevity I shall be discussing Issue no. (vii) and (viii) together 

for the sake of brevity. On the basis of the foregoing discussions and decision, 

I find that plaintiff could neither prove issue no. (v) and issue no. (vi) in his 

favour, therefore the plaintiff is not found to be entitled to any decree and 

reliefs as prayed for.  

Accordingly, Issue No. (vii) and (viii) are decided in negative and against the 

plaintiff. 
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ORDER 

25. On the basis of the foregoing discussions, and decision arrived in the 

foregoing issues, I am of the opinion that plaintiff is not entitled to any decree 

as prayed for. Accordingly, the suit is dismissed on contest without cost. 

26. Prepare the decree accordingly within 15 (fifteen) days.  

27. Given under my hand and seal on this 28thday of May, 2019 at Dhubri. 

 
 
 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 2, 

Dhubri 
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A P P E N D I X 

Plaintiff’s witness: - 

1. PW-1 : Ajgar Ali 

2. PW-2 : Sukur Ali 

3. PW-3 : Hazera Khatun 

4. PW-4 : Nabir Ali 

5. PW-5 : Bagu Sk 

6. PW-6 : Shri Monsur Ali Sk 

7. PW-7 : Shri Eusuf Ali  

8. PW-8 : Shri Dulal Chandra  

Plaintiff’s Exhibits: - 

1. Exhibit-1: Baina-Nama. 

2. Exhibit-2: Land holding certificate which contains Dag No.1003/97. 

3. Exhibit-3: Deed No.591/2008. 

4. Exhibit-4: Deed No.237/2008. 

5. Exhibit-5: Rent receipt for the year 2013-2014. 

6. Exhibit-6: Shalish Nama dated 05.10.2010. 

Court's witness: - 

NIL 
Court's Exhibits:- 

 NIL 
Defendant’s witness: - 

1. DW-1 : Abdul Wahab  

2. DW-2 : Abdul Hashem Paramanik  

Defendant’s Exhibits:- 

1. Exhibit A: Photocopy of Electoral photo identity card of defendant (P.I.O.) 
2. Exhibit B: Certified copy of FIR 
3. Exhibit C: Certified copy of chargesheet. 

 

 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 2, 

Dhubri 


